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PROSPECTS AND LIMITATIONS IN THE
MODERNIZATION OF SECURITIES SETTLEMENT
OPERATIONS IN UKRAINE

The article points to the critically insufficient compliance of Ukraine's
stock market infrastructure with the relevant international recommen-
dations, first of all in the segment of securities settlements. The author
states that despite the creation of market infrastructure in Ukraine and
the possibility to avoid problems related to the evolutionary errors, the
market participants face numerous difficulties, such as risks in legal
empowerment and in the activities of key infrastructure actors, limited
competition, excessive transaction costs, ongoing defragmentation of
the system of depository accounting, as well as inconvenience and limi-
tations of the existing risk management systems.

The study on the evolution of securities settlement models in Ukraine
revealed that the radical reform of infrastructure in 2013 led to contra-
dictory consequences, in particular, the abuse by the settlement bank
and the central counterparty of its monopolistic positions, active partici-
pation of this monopolist in high-profile market abuse, stagnation in
clearing and settlement technologies, and a slowdown in the develop-
ment of the derivatives market. It was found that, despite lengthy dis-
cussions, the updated legislation in the field of organized capital mar-
kets, which is designed to implement a number of EU laws and should
enter into force in 2021, does not really rectify the problems in the exis-
ting infrastructure, in particular due to a rather dubious proposed pro-
cedure of securities settlement and conservation for a few more years
of the monopoly in the field of settlement and clearing services. It is
substantiated that Ukraine has constructive practical experience and
skills that can allow to implement the best international standards for
building a system of cash settlements in "central bank money", organi-
cally integrated into Ukrainian payment system and able to adapt to
European payment systems.

! Shishkov, Stanislav Yevhenijovych — PhD in Economics, Director, Perspektiva Stock Exchange
PJSC (30, Voskresenska Str., Dnipro, 49000, Ukraine), ORCID: 0000-0003-4440-9572, e-mail:
s.shishkov@fbp.com.ua
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The quality, speed and reliability of calculations allow significantly increase
the efficiency of economic institutions. The role of central depositories, settle-
ment and payment systems, and clearing institutions (central counterparties) in
developed stock markets is extremely important and it is difficult to imagine
all the risks that need to be minimized for the extensive international post-tra-
ding system to function properly, i.e. provide settlement on transactions for
billions and on tens of thousands of instruments, in different currencies, bet-
ween millions of counterparties in different jurisdictions, on hundreds of tra-
ding platforms, and through "links" in local and international infrastructure ins-
titutions.

Typically, the functions of institutions providing depository, settlement and clea-
ring services receive much less attention from investors than the role of investment
firms, exchanges and institutional investors. This is due to the significant specificity
of services, limited clientele (which includes only professional financial market par-
ticipants, while ordinary investors do not interact directly with them), and corporate
and technological connection of most such institutions with exchanges (therefore,
they can be considered just as an auxiliary part of the exchange). Often these actors
in the infrastructure of financial markets are compared with the water and sewage
system in a metropolis, whose importance only becomes clear only during accidents,
and normally is not even noticed [1].

One of the most important components of the infrastructure is the securities sett-
lement systems?. The variety of financial instruments, their nature and accounting
systems, and requirements for ensuring their high liquidity determine the fundamen-
tal task for settlement systems - to ensure the integrity of the financial market. In the
context of globalization, any national settlement system is a factor in the competi-
tiveness of both the local financial market and its tools.

The issues of risks in the activities and efficiency of clearing and settlement sys-
tems for securities and derivatives have been thoroughly studied by foreign resear-
chers, in particular, G. Alexander, B. Boyd, E.J. Dolan, S. Kahn, S. Carbo-Valverde,
S. Kelvin, J. Cox, G. Lieberman, K. Luft, P. Norman, J. Hull, D. Humphrey,
H. Schmidel, P. Stolte, S. Mayorov, | Mirkin and others. These issues in the context
of the development of Ukraine's stock market and its infrastructure are also studied
in the works of domestic scientists and experts, in particular, G. Tereshchenko,
A. Drobiazko, O. Mozgov and others. [1-13] However, the issues of the quality of
construction and efficiency of the settlement and clearing infrastructure in conditions
of immature stock markets and limited financial instruments still remain insuffi-
ciently investigated.

2 |t should be noted that international recommendations on financial market infrastructures, one of
whose types is the securities settlement system, also apply to other financial instruments.

70 ISSN 2663-6557. Economy and forecasting. 2021, No 1



&

Given the above, the purpose of the article is to identify the reasons of the extremely
slow implementation of settlement models, and to clarify the limitations and prospects
for modernization of the institution of settlements for Ukraine's stock market.

Prospects and limitations in the modernization ...

Modernization of financial markets infrastructure: modern global
approaches and trends
Consolidation and transformation of local stock markets into international ones,
intensification of cross-border settlements, global competition and other current
trends naturally increase attention to systemically significant elements of financial
markets infrastructure (see Table 1).

Table 1
Types of financial market infrastructures in international recommendations
tFyl\r/)IeI Notion's content Formalization in Ukraine

A set of tools. procedures and The only system of large payments in Ukraine (and

rules for the tra‘nsfer of funds the only systemically important payment system) is

between particivants: includes the Electronic Payment System (EPS), introduced by

artici anfs andg era,toror ani- the NBU in 1993 and providing settlements for

gation pAsaruIe tphe PS is k?ased banks and their clients within Ukraine. In accor-

on an. a reemeﬁt between the dance with the legislation on payment systems and

artici agts and the operator money transfers in Ukraine, there are also domestic

Pavment gn d thE transfer of fun dspis car-’ and international payment systems created by

sys){em ried out using an agreed opera- banks/non-banking institutions, and residents/non-
PS ting infrastructure. Usually PS is re5|de|n|ts._ Krai here i iali f

divided into large payment sys- Actually, in Ukraine, there is no specia ized PS for

tems and retail ones. Unlike in a the monetary component of securities settlements.

retail svstem. o eratbrs in a larae Cash settlements are concentrated in the settlement

a me?l/t s éte?n are normal? bank (PJSC "Settlement Center”, SC): ordinary bank

(F:)eri/tral ban{s that use real-tim)é accounts are used for preliminary deposit of funds;

ross settlements (RTGS) or blocking, unblocking and transfer of funds under

g uivalent mechanisms agreements are formalized at the level of clearing

4 ' (sub-clearing) accounts of brokers and their clients®,

Central SJF:E?S se(tj::rg:t&; acco?gsit(ljggrﬁ_ In Ukraine, the functions of the CSD are performed by

Securi- otherl de ospi toriegyetc) Vi deé the National Depository of Ukraine (NDU), which ser-

ties de- centralizz q servicés fo.rl t?]e safe- vices non-government issued securities. The functions

osi- keeping and maintenance of as- of the depository of government securities (domestic

For setspasgwell as other services that and foreign government bonds, government deriva-

CS)IID’ i n’ificantl differ in different iu- tives, etc.) and local loan bonds are performed by the

risg dictions Y J central bank (National Bank of Ukraine, NBU).

Securi- | Allows transferring securities and In Ukraine, the stock exchanges structurize information

ties sett- | making pavments %or them in pa- | " concluded agreements taking into account the offset

lement erlessgfgrr}rq in accordance witf? (as an integral element of exchange technologies),
P transmit this information to the SC, which verifies it,

3 The NBU does not mention the RC in the list of important payment systems in Ukraine. The distribu-
tion of payment systems by categories of importance is carried out by the NBU in accordance with
international practice to bring the activities of significant payment systems in line with international
recommendations. The procedure for supervision (oversight) of payment systems and settlement sys-
tems in Ukraine is regulated by the NBU Board Resolution of 28.11.2014 Ne 755. The corresponding
entity is the EPS, within which, under the control of the NBU depository, monetary clearing and settle-

ments are carried out when placing and redeeming government bonds. However, the EPS's relation to
the settlements performed within the SC is only indirect and too generalized.
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Table 1 (end)
pre-established rules. Such systems provide the | performs cash settlements and transmits
ability to transfer rights to securities free of | it to the CSD, which performs securities
charge (for example, in the case of collateral) or | settlements and transmits information on
for a fee. If the transfer of rights is for a fee, most | such settlements to depository institu-
systems provide delivery versus payment (DvP), | tions for its reflection in the accounting.
when the delivery of securities occurs only on | The NBU as a depository of government
condition of payment*. The SSS can perform ad- | securities naturally plays a much greater
ditional functions of offsetting as an element of | role in the SSS for government securi-
clearing and settlements, including confirmation | ties: until 2013, the NBU independently

system, - h -

SSS of_a_greements ar_1d_ issuance of _settlement orders. | provided settlements for securities and
Initially, the definition of SSS in the recommen- | cash settlements, now cash settlements
dations also included the CSD and CCP institu- | for secondary circulation of government
tions, but later these FMIs began to be considered | securities on the principle of DvP are
separately, given the difference in functions, risks | carried out in the SC, at the same time,
and a reasonable trend towards their corporate | the NBU continues to service cash settle-
separation. ments (and, in some cases, cash clearing)

for placements, NBU transactions and
other types of OTC transactions without
complying with the DvP principle.
Is an intermediary between counterparties to con-
tracts traded in one or more financial markets, be-
comes a buyer for each seller and a seller for each In Ukraine. the onlv clearing institu-
buyer thus ensuring the execution of transactions. | .. q h’ - yh gh' h
CCPs have the opportunity to significantly re- tion and the CCR 1S t. e SC, whic acts

Central duce the risks of participants through multilateral only as a technical intermediary bet-

counter- P P ug ween counterparties, but does not as-
offsets under agreements and using more effec- . :

party, L 2. sume any risks and does not provide
tive risk control tools for all participants. As a - R
CCpP . - . modern effective means of their distri-
rule, CCRs require participants to provide col- - . L
Al . .| bution, creation of reserves, diversifi-
lateral (initial guarantee deposit and other fi- -
. cation of collateral, etc.
nancial resources) to cover current and poten-
tial risks. CCRs may share some risks (for
example, through default reserves).
Maintains a centralized electronic record (da- U_k_ralne has rec ently Ieglslate_d th? posst-
- bility of creating a TR starting in July
Trade tabase) of transaction data, usually on OTC de- . - o
. L - - o 2021, but information on the subjectivity
reposi- rivatives. These functions, in addition to the . . T
- and requirements for this activity is still

tory, TR | main ones, can be performed by the payment lacki - b blished b

system, CSD or CCR. acking, as it must be established by re-
' gulations of the NSSMC.

Source: compiled by the author based on [15-17].
Since 1989, numerous international organizations (G10, Group of 30, Commit-

tees of the Bank for International Settlements and IOSCO, associations uniting cent-
ral depositories, central counterparties, etc.) have regularly issued advisory reports
and recommendations on the construction and operation of financial market infra-
structure, settlement models (including cross-border ones), forms of clearing, terms
of servicing specific transactions (e.g., repos, securities loans) and markets (both ex-
change and over-the-counter based ones), settlement guarantees and risk manage-
ment, etc. [13]. These recommendations are very important for the EU, where the
infrastructure was created in local markets, at different times, and in different forms,
and has been based on different legal approaches and different technological stan-

4 However, there are other types of settlements: payment after delivery (Receive Versus Payment, RvP),
delivery against delivery (Delivery Versus Delivery, DvD), delivery without payment (Free-of-Pay-
ment Delivery, FPD).
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dards, so requires significant efforts to consolidate, remove legal barriers, overcome
restrictions and encourage competition between infrastructure entities, and create a
trans-European system of real-time securities settlements®.

It is sometimes supposed that it is easier for countries with newly created or restored
markets to build their infrastructure from scratch, without making other people's mis-
takes or repeating intermediate iterations, by doing everything according to the best
examples. But it's not that simple. First, there are many best examples and they can differ
significantly more than it may seem, so there is a problem of optimal choice®. Second,
best practices in infrastructure construction (including servicing very specific operations)

5 The processes of modernizing the infrastructure of the EU financial markets against the background
of their rapid development and growing global competition are complex and contradictory. On the one
hand, it is important to regulate the consolidation of infrastructure entities in order to reduce their num-
ber and facilitate access to their services for investors and financial intermediaries, reduce total market costs
for maintaining inefficient institutions, eliminate infrastructure defragmentation and reduce transaction costs.
On the other hand, excessive consolidation leads to restrictions of competition and monopolization of
the markets of depository, clearing and settlement services, unreasonable increase of their cost and,
accordingly, increase of transaction costs and reduction of liquidity. However, the trend of consolida-
tion of infrastructure or, conversely, encouraging competition and the emergence of excessive numbers
of infrastructure institutions have a contradictory effect on the numerous and specific risks of market
institutions, as minimizing some risks can lead to parallel accumulation of others. Therefore, as in any
other market, it is worth balancing the benefits of consolidation with effective competition. This exp-
lains the large number of consistent and regular international recommendations, the wide range of or-
ganizations involved, the regular analysis and aggregation of existing issues, and the identification of
best practices and their periodic review, as these practices can only be best for the current and specific
conditions, not forever.

6 In the history of the development of Ukrainian infrastructure, there have actually been many examples
of unsuccessful choices and further reorientation to other models. First of all, it is worth mentioning the
establishment in Ukraine of the institute of registrars of securities ownership to serve the initially non-
alternative documentary form of their existence (according to rather outdated models), and then — the
liquidation of the institute of registrars and its replacement by a full two-tier depository system, immo-
bilization of documentary issues and the subsequent transition to an exclusively undocumented form of
existence of issued securities. At the same time, the expediency of implementing the intermediate stage
of the circulation of documentary securities and creating an extensive infrastructure for their accounting
is questionable, because in the 1990s, when Ukraine's stock market was launched, global trends of
abandonment of documentary securities were obvious. This unsuccessful technological choice imme-
diately posed problems for privatization, slowed down the development of the stock market, infrastruc-
ture, and investment attraction.

Later, in 2010-2013, due to the acquisition by Russian stock exchanges of control over two of the three
leading Ukrainian trading platforms, the national market and its infrastructure generally moved in line
with Russia's vision of consolidating market infrastructure as part of a single exchange holding com-
pany, which will be provided with a monopolistic position to maximize revenues. The realization of
such a choice was hindered by the events after the Revolution of Dignity. Therefore, the Moscow Stock
Exchange withdrew from Ukrainian exchange assets, which at the same time lost the ability to operate
trading platforms of Russian development. Besides, the situation complicated with IT integration of
brokerage systems (also mostly Russian ones) and the use of other software products.

Currently, after another bad choice, the main model is the legal framework and practices of the EU,
although the quality of their implementation in Ukraine is questionable. In particular, in contrast to the
European vision of encouraging competition, for several years in a row there is a discussion on corpo-
rate consolidation of Ukrainian infrastructure based on, on the one hand, the Central Depository and
settlement entity (state-controlled) and, on the other hand, one or more local exchanges (with private
owners) or a foreign strategic investor. Unfortunately, so far the only investor who claims control over
the Ukrainian infrastructure and has already acquired a significant share in the capital of the PFTS
exchange is the Bohai Stock Exchange (China), which raises the question of the adequacy of the next
possible choice (at least in technological terms).
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are oriented to mature, capacious, and liquid markets, which are a natural consequence
of the corresponding socio-economic base and high investment attractiveness. For par-
ticipants of small and low-liquidity markets, the costs of creating a truly high-quality
infrastructure can significantly outpace and outweigh the potential benefits, especially if
costs can only be recouped in the long run with the prospects of dynamic market deve-
lopment (and may not pay off at all if such prospects will not come true). This does not
mean that it is necessary to preserve the current condition of infrastructure, because its
efficiency is a significant, though not the only stimulus for stock market development.
Infrastructure modernization should be consistent and appropriate to the condition and
dynamics of the serviced market, and in separate cases, it may become advisable to up-
grade the current local infrastructure. In any case, for immature markets, the task of ba-
lanced analysis of international recommendations, best practices, and their timely and
adequate (rather than purely formal) consideration is no less important than for deve-
loped markets.

In the Ukraine's stock market, the infrastructure has only recently begun to be created,
so it seems that it should be free of the problems of evolutionary attempts and mistakes’.
However, in practice, market participants are facing significant legal risks in the legisla-
tion and activities of key infrastructure entities, limited competition and excessive costs
in the most important market segments, defragmentation in the depository system, and
inconvenience and limitations of the existing risk management systems, which does not
contribute to increasing liquidity and market development. This is at odds with ongoing
efforts to implement MiFID |1 requirements, other EU legal provisions, and "best prac-
tices" into Ukrainian legislation. The lack of attention to international recommendations
in the field of financial market infrastructure is evidenced by the complete absence of
their official translations into the state language (which is a prerequisite for their high-
quality legislative and regulatory application in Ukraine), as well as by the fact that there
is not even a reference to them in the Concept of the infrastructure reform in Ukraine's
capital markets approved by the NSSMC [14].

Given the wide range of difficulties associated with the current state and uncertain
prospects of Ukraine's stock market infrastructure and this country's stock market in ge-
neral, below the focus is primarily on the issue of securities settlements, which together
with defragmentation and uncertain legal basis fails to provide significant incentives for
reform, modernization or at least extensive development.

Infrastructure of financial markets: compliance of Ukrainian practices with
significant international recommendations
For adequate assessment of the condition of Ukraine's market infrastructure, it is ne-
cessary to define appropriate terminology, which even in international recommendations
is quite diverse and may vary depending on the context of individual advisory docu-
ments. According to the most basic principles enshrined in international guidelines [15],
financial market infrastructure (FMI) is defined as a multilateral system established by

7 An example of the implementation of really best practices in Ukraine is the construction of a modern
banking model, which, although not financially stable enough, but from the very beginning had a high
level of IT component, and a clear and efficient two-tier structure.
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participating organizations, including the system operator, and used for clearing, settle-
ment or accounting of payments, securities, and derivatives or other financial transac-
tions®. FMIs can significantly differ in organization, functions, structure, organizational
and legal form, degree of government control (corporate and/or technological), form of
licensing and regulation (in particular, within different jurisdictions), etc.

In the context of international recommendations, the FMI includes, first of all®, sys-
temically significant payment systems, central depositories, securities settlement sys-
tems, central counterparties, and trade repositories. It is worth noting, on the one hand,
the separation of requirements for different FMI types, including payment systems and
securities settlement systems, and on the other hand, their clear relationship.

Comparison of individual recommendations and principles of building a reliable and
effective FMI with the actual condition of cash settlements on securities in Ukraine,
specified below (Table 2), gives few grounds to state at least an approximation of
Ukraine's infrastructure to a level consistent with the recommendations of international
experts.

Table 2

Assessment of compliance of the infrastructure of Ukraine’s financial market
to significant international recommendations

Principles/recommendations Condition in Ukraine

Lack of proper legalization of cash settlements and clearing until
2013. Due to fragmentary regulation at the level of legislation in
2013, specification of clearing and settlement procedures is avai-
lable mainly at the level of own requirements of the SC, which
monopolizes cash settlement services and (conditionally) central
counterparty. From 2021, as a result of a legislation update, it is
expected that most procedures will be regulated at the level of
NSSMC regulations (hardly taking into account the convenience
for consumers of settlement and clearing services).

The service of lending in securities is exotic for Ukraine given
the unsatisfactory condition of market liquidity and the legal re-
gistration of such transactions in the depository system'°. In any
case, the regulations of the NSSMC, local documents of deposi-
tories and the SC do not provide for the procedure for performing
and processing loans in securities.

Convincing, clearly articulated,
transparent legal basis in rele-
vant legal areas [15, r. 1; 16, p
I;17,r. 1]

Encouragement of and elimina-
tion of barriers to lending in
securities and their borrowing
as a way to speed up settle-
ments [14 r. 5; 16, r. 5].

8 The FMI establishes a single set of rules and procedures for all participants, technical infrastructure
and a specialized risk management system. By centralizing specific activities, the FMI allows partici-
pants to more effectively and efficiently manage risks or even eliminate certain risks. In addition, a
FMI can help increase the transparency of certain markets. Some FMIs are essential to assist central
banks in conducting monetary policy and maintaining financial stability.

9 Exchanges or other market institutions (including various types of multilateral trading systems) are
not formally in the focus of recommendations, although they may have or operate organizations that
centrally carry out clearing and settlement. Therefore, the entities of trade infrastructure may also de-
cide to apply all or some of the principles of the FMI.

10 Attempts to spread marginal lending by brokers stopped at the same time with the drastic reduction
in liquidity and the virtual disappearance of any significant segment of Internet trading.

ISSN 2663-6557. Economy and forecasting. 2021, No 1 75



&

Shishkov S.

Table 2

The settlement system should
eliminate the principal risk!,
linking the supply of securities
with the transfer of funds in a
way that is achieved through
DvP [17,r.7]

A certain part of settlements in Ukraine, primarily under OTC agree-
ments, takes place on terms other than DvP*2. Significant costs of
access to the services of the RC, which monopolizes cash settlements
on DvP terms, as well as the lack of adequate risk mitigation models
that would encourage liquidity (because settlements on exchange
transactions only take place on the terms of pre-deposit of 100% of
transaction assets), lead to off-exchange transactions and a corre-
sponding increase in principal risk.

Clear and transparent manage-
ment system to ensure safety
and efficiency [15, 1. 2; 16, p X;
17,r.13]

Despite operating in the form of a public joint stock company,
corporate and regulatory control by the state, and overall SC ac-
tivities should be classified as extremely risky. In any case, so far
all SC leaders have been fired as a result of scandals, as SC's ope-
rational activities have been associated with market abuse.

A stable system of risk ma-
nagement, incentives for partic-
ipants to manage and reduce
risks. Adequate resources to
cover the credit risks of each
participant. Use of low-risk col-
lateral. Coverage of credit risks
using an effective system of
guarantee deposits [15, r. 3-6;
16, pp. 11 - 1I; 17, 1. 9]

The risk management system of a commercial bank in the RC is
purely banking. At the same time, the system of settlements on
securities has its own specific risks, radically different from
banking ones. Thus, in fact, the SC "gets rid" of the above men-
tioned risks by "offering" (using its monopolistic position), a
cumbersome and inconvenient model of settlements with a 100%
pre-deposit of securities and funds. Moreover, in Ukraine there
are no legal conditions for the introduction of a system of guar-
anteeing settlements through the creation of collective guarantee
funds and special regimes for the operation of cash accounts*2.
RC does not provide brokers with incentives to reduce risks, inc-
rease the speed of settlements and liquidity (there are no oppor-
tunities to provide securities, create individual and collective
guarantee funds, borrowings in securities, etc.).

RC does not provide brokers with incentives to reduce risks, inc-
rease the speed of settlements and liquidity (there are no oppor-
tunities to provide securities, create individual and collective
guarantee funds, borrowings in securities, etc.).

The only example of encouraging brokers to make payments un-
der exchange transactions was the so-called "group report” mode
(virtually no deposit of assets, within pools of pre-planned ficti-
tious transactions), which led to several criminal proceedings on
the grounds of money laundering, tax evasion and price manipu-
lation.

Settlements for SC derivatives are not serviced.

Transparency of rules, proce-
dures, tariffs [15, r.23, 17, r.17]

Insufficient transparency and unpredictability of the procedure
for providing access and cost of SC services. Excessive number
of documents regulating services, difficult access to previous ta-
riffs for comparison with existing ones, etc.

1 Principal risk is the credit risk associated with the possibility of a complete loss of value under the
agreement. The term is associated with agreements where there is a lag between the final settlements

of the s parts of the agreement.

12 In particular, the Resolution of the NBU Board Ne 100 of 18.09.2018 for OTC transactions on go-
vernment bonds, in addition to DvP, also provides for the possibility of settlements using the principles
of "supply of securities without payment" and "payment against the supply of securities”. Alternative
DvP principles can also be used to perform settlements when placing local bonds.

13 The issue of the system of guaranteeing settlements in the stock market, in our opinion, should be consi-
dered in the context of the clearing system (which is the subject of a separate article), but the special regime
of using cash accounts directly affects securities settlement systems and payment systems.
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Table 2 (end)

Making cash payments in cen-
tral bank money!4, and in the
absence of such an oppor-
tunity — reduction of risks of the
sett-lement bank [15, p 9; 16,
p VI; 17, r. 10]

Settlements on securities in central bank money in Ukraine are
not performed®®. The SC has the status of a bank, so it must cont-
rol its own credit and liquidity risks. In 2021, the SC is expected
to be deprived of the bank status, so the question arises which
bank will become the settlement bank (i.e. which bank (s) will
service the non-bank SC), which settlement model will exist, how
to reduce its risks, what will be the role of the SC and whether

this will cause an imbalance in the banking system?®,

Given its monopolistic position, the SC independently estab-
lishes access procedures and the cost of services not only for bro-
kers and their clients, but also for stock exchanges. In particular,
nothing, except the own wishes of the SC management, justifies
the exchanges' payment for the SC services, expressed as a per-
centage of the calculated exchange rates when setting tariffs and
agreements (on whose terms the SC as a monopolist can easily
insist without any restrictions),

The recommendations will directly link the efficiency of the inf-
rastructure with control and minimization of costs, as well as its
feasibility for users (i.e. the system should take into account the
structure of the local market, its history and rules, and technology
development). One of the important mechanisms for improving
efficiency is competition. In general, to ensure security and reliabi-
lity of operation, settlement systems should operate simultaneously

and at the lowest cost to meet the users' needs. Conversely, in
Ukraine, in the absence of competition and state regulation of the
cost of services, the SC has the opportunity to abuse its monopo-
listic position and increase tariffs uncontrollably. This leads to a
multiple increase in transaction costs in the market, a decrease in

the number of bidders (SC's customers), a significant decrease in
liquidity and trading activities, a negative impact on all trading
segments with a small average volume of transactions, which is
insufficient to cover infrastructure costs, and a virtual cut-off of
the average investor from the market.

Fair and open access to the ser-
vices of participants and other
infrastructure entities, inclu-
ding trading platforms

[15, p 18; 16, p. IX; 17, r.14]

Efficiency of meeting the needs
of participants and serviced
markets, cost minimization [15,
pp. 21, 16, p. VIII, 17, r. 15]

Source: compiled by the author in accordance with the principles (p.) of [15] and [16], recommenda-
tions (r.) of [17], current and previous versions of laws and regulations, and documents of market inf-
rastructure entities.

Evolution of the models of monetary settlements on securities in Ukraine

For a long time, approaches to improving the efficiency of Ukraine's stock market
infrastructure have been focused almost exclusively on disputes over the consolida-
tion of existing depositories and foundation of a Central Depository. All the more so
as this issue was associated with the difficult history of Ukraine's depository system,
filled with numerous discussions and conflicts.

14 The term "central bank money" in the applied sense for the Ukrainian banking system is equivalent
to the calculations at the level of correspondent accounts of banks in the central bank (NBU)

15 Although the settlement model, which was introduced in the 1990s by the NBU as the depository of
government securities using the so-called "ampersands” (automated payment orders of the NBU to
write off/transfer funds for the banks that served the parties of agreements) and worked until 2013, was
quite close to the principles of cash settlements in the central bank.

16 As was the case in 2014-2015, when the SC conducted a risky credit policy, in fact competing with
banks using funds of those very banks and of other brokers reserved for trading. In 2015, the elimination
of own risks associated with the SC operations in the interbank lending market led to numerous bank
failures (see below).
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The first key market infrastructure entity in Ukraine was the Interregional Stock
Union (ISU) depository, which was established in 1997 as part of a USAID project!’
and long functioned as the only non-government securities depository in the country.
At the end of 1998, the stock market regulator (NSSMC) and the central bank (NBU)
concluded an agreement on the establishment of the National Depository of Ukraine
(NDU). However, according to the 1999 Memorandum between Ukraine, the United
States and the World Bank, the NDU only performed the activities of codification of
securities issues, standardization, etc., and was not to but perform any operational
functions until 2010.

Since 2006, without waiting for the Memorandum to expire, the NDU started
operational activities. In 2007-2013, there was fierce competition on the depository
market. Some market participants, given the long history of cooperation, considered
the ISU (whose operating activities, in 2009, through highly controversial corporate
transformations were institutionalized on the basis of JSC "All-Ukrainian Securities
Depository", AUSD) as a depository, which was more market oriented (although the
share of NBU and state-owned banks in the structure of AUSD shareholders gra-
dually increased), habitual and, accordingly, deserving of the basic role in the depo-
sitory system. At the same time, the functions of government bond depository from
the very beginning (since 1996) were performed by the NBU.

The existence of three depositories in 2007-2013 was a significant problem,
because such an excessive number of depositories for a small local market led to
defragmentation of the depository system and technological difficulties. Ex-
changes and depository institutions were forced to implement significantly diffe-
rent approaches of different depositories to information exchange technologies,
their formats and standards, the IT applied, and so on.

Uncompromising competition between NDU and ISU-AUSD-SC gave the false
impression that the centralization in the depository system is the main (if not the
only!) problem of market infrastructure, but in reality there were lots of problems,
most of which were not solved during the legal changes.

In particular, the lack of unification in the calculation models was no less signi-
ficant. First of all, it applied to the monetary component of calculations. Unlike sett-
lements in securities, which are conducted within a two-tier depository system (cent-
ral depository and depository institutions) and are characterized by quite standard
approaches, building a system of cash settlements based on the effects of stock mar-
ket operations is a non-trivial task'®.

17 The consequences of USAID projects in general turned out to be quite significant for Ukrainian stock
market. Thus, ISU was created simultaneously with the project to introduce in Ukraine in 1996 the first
electronic platform for securities trading (PFTS), which during 1997-2009 definitely dominated the
market (with the status of exchange platform only acquired in 2008). Subsequently, the PFTS faced
competition from new technologically advanced exchanges (Perspektiva and Ukrainian Exchange), but
still holds a significant market share and is leading in the number of securities admitted to trading.

18 At first glance, it seems that in the world these systems function quite similarly, however, despite
certain trends towards standardization due to the globalization of markets, there are a significant number
of local differences and nuances. Similarly, cash settlement systems (payment systems) are not similar
to securities supply systems, as they have historically been much more competitive: competition bet-
ween depositories or central counterparties in local or international markets is a trend of recent decades
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Before 2007, there were no special settlement models for stock market in
Ukraine. This was largely due to the targeting of exchange transactions, the lack of
the exchanges' control over their execution and the brokers' traditions of non-obli-
gatory fulfillment of exchange transactions?®. Cash settlements did not undergo any
standardization and were performed by exchange traders in the same way as over-
the-counter settlements, that is, using own or client accounts in any bank, with inde-
pendent settlement of counter-obligations, etc. Neither exchanges nor depositories
had unambiguously confirmed information on the execution of monetary settle-
ments. Certainly, under such conditions, it was impossible to introduce advanced
trading technologies (in particular, Order-Driven Market) and to service any signi-
ficant intraday trading activity.

However, in 2007-2009, attention to the issues of standardization and settlement
guarantees considerably increased: due to increased liquidity, greater technological
competition between PFTS, Perspektiva and Ukrainian Exchange, the introduction
of Internet trading and many software products for business automation for market
participants. In 2007-2013, at the initiative of exchanges and/or depositories, nume-
rous cash settlement options were executed following the results of exchange tra-
ding, which often had significant legal or fiscal shortcomings (due to inconsistent
legal framework in terms of payment systems and money transfers, on the one hand,
and in the depository sphere, on the other hand, as well as due to the scares and
fragmentary nature of the legislation on clearing and settlement of securities.

Among the calculation models existing until 2013 (Fig. 1) it is worth noting the
following ones.

1. Settlements within the current account of depository opened in the settlement
bank.?°.

caused by integration, and competition in payment systems has always existed and has only recently
intensified due to the emergence of alternative, non-bank payment institutions. It is these contradictory
factors (attempts to eliminate inefficient institutions and consolidate infrastructure for the use of eco-
nomies of scale, on the one hand, and to encourage competition to combat abuse and organically integ-
rate securities settlement systems into the existing payment systems, on the other) that explain frequent
upgrades of the international recommendations.

19 At the stage between exchange conclusion and its actual execution, the agreement could be changed
or annulled in any way — actually without any consequences, so, according to the IFU, in 2006 only 5%
of exchange transactions were settled in accordance with initial conditions. This situation lasted on the
main trading platform (PFTS) for at least 10 years and became a tradition. Instead of reserving assets,
brokers used compliance elements to guarantee settlements, which excluded unaddressed and anony-
mous transactions, and thus called into question the competitiveness of pricing, as the agreement could
be concluded at one price and actually executed at another (or not executed at all). With prior approval
of the terms of transactions by brokers, the absence of guarantees of settlements and legal consequences
of non-performance of exchange transactions, this led to the profanation of exchange pricing.

20 Sequence: a) transfer of the broker's funds to the bank account of the depository institution; b) transfer
of funds by the depository institution to its current account in the settlement bank (NBU), c) separation
and "blocking" of funds on the securities trader' depo accounts in the depository; d) the depository
provides the exchange with information on "blocked" funds by individual brokers and depository insti-
tutions (Fig. 1).
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The depository is not an agent of payment infrastructure?* when transferring
funds, and depot accounts in the depository, of course, are not intended for monetary
settlements by the legislation on payment systems and money transfer, while in the
operational context this settlement model made it impossible to issue primary docu-
ments and led to related problems of market participants with fiscal authorities. The
model was also inconvenient for securities traders (brokers) who did not have a de-
pository license; hence, bank accounts of third-party companies (depository institu-
tions) were used to block/unlock funds, which increased the model's operational and
communication risks.

2. Settlements using securities trader's cash accounts opened in the depository?2,

In 2010, an attempt was made to upgrade the previous model for one of the de-
positories. The NBU decided to grant the AUSD the status of participant in the Elec-
tronic Payment System (EPS) 2® and the right to open cash accounts, which made it
possible to use a model in which the depository actually played the role of a bank.
This model was largely intended to legitimize the transfer of funds.

However, the role of the NBU as a central bank in this model did not increase,
and the NBU and banks were not directly involved in the transfer of funds following
the result of stock trading. The model removed banks from their natural function of
participation in the transfer of funds and, moreover, the depository actually "com-
peted" with banks, taking liquidity away from the banking system. Besides, such a
conglomeration of various functions automatically and unpleasantly increased the
concentration of clearing and settlement risks*.

2L According to the Law of Ukraine "On Payment Systems and Funds Transfer in Ukraine" of 05.04.2001
Ne 2346-111, funds transfers in Ukraine may be carried out by banks and through payment systems (domestic
and international), funds transfer activities may be carried out by banks, as well as payment organizations of
the payment systems, participants of payment systems and operators of payment infrastructure services after
their registration by the NBU (Avrticle 9); accounts used for the transfer of funds may be opened by banks and
participants in payment systems in accordance with their rules (Article 7).

22 Sequence: a) transfer of the broker's funds to the depository institution's bank account; b) transfer of funds
to the depositary institution's cash account opened with the depositary; c) the depository provides information
to the exchange on blocked funds by individual brokers and depository institutions (Fig. 1).

23 Resolution of the NBU Board of 16.02.2010 Ne 68 "On granting PJSC "AUSD" the status of a par-
ticipant in the NBU electronic payment system™ (URL: https://zakon.rada.gov.ua/laws/
show/v0068500-10#Text), Procedure for opening, using and closing accounts in the national currency
by PJSC "AUSD", approved by the NBU Board on June 10, 2010 (URL: https://settlement.com.ua/pe-
riodical-publications/news/2010-08-10-20-42 -24.html). In this model, depository institutions (not all
brokers) have the opportunity to open their own cash accounts in the depository (with a specialized
mode of use: only for settlements on securities) and manage their own and client funds within their
limits. The movement of funds on the cash accounts of depository institutions opened with the AUSD
and blocking of funds as a result of exchange trading were reflected in the system of depository ac-
counting of the depository and depository institutions. Funds for participation in the bidding were trans-

ferred to the current cash account of the AUSD in the NBU and via the depository's automation facilities
were reflected in the cash accounts of depository institutions. However, neither the existence of a cur-
rent depository account with the central bank, nor the possibility for the depository to open cash ac-
counts for customers (depository institutions) indicate adequate integration of the model with the pay-
ment system.

24 Building models of cash settlements or clearing based of the depository is not considered by interna-
tional recommendations as an acceptable option. The use of central bank money for settlements is con-
sidered optimal and least risky. In the absence of such a possibility, the use of funds of a commercial
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Fig. 1. Evolution of approaches to preliminary blocking of securities
trader's funds for participation in stock trading within the settlement models
in Ukraine in 2007-2013

Source: compiled by the author in accordance with current and previous versions of legislative and
regulatory acts, depository documents, SC and stock exchanges.

3. Settlements using accounts opened for each participant of exchange trading in
the settlement bank servicing the stock exchange?.

This settlement model was introduced during 2007-2008 by Perspektiva and
UkrSibbank (BNP Paribas) as a settlement bank. Opening accounts for each bidder
turned such a model into a completely legitimate one, but did not solve the problem
of integration into a single system of securities settlements. In the case of using the
model with a single settlement bank, a conflict of interest arises between banks, be-
cause all banks and their client securities traders have to deposit funds to participate
in exchange trading only in the settlement bank. Indeed, almost every large bank
claims a settlement function, as it does not consider it advisable to ""share" the finan-

bank is allowed, where the accounts of the FMI and its participants should be opened, but this may
expose them to additional credit and liquidity risks, which should be tightly controlled and limited [15].
In the presence of a single commercial settlement bank, the impact of its bankruptcy on the participants
in the settlements will be particularly strong, as the risks of potential losses for such a bank will be
large, involuntary and difficult to control by the participants. [17] At the same time, calculations using
the FMI's own capabilities lead to a dramatic accumulation of these risks added to those inherent in the
main FMI activities. In the case of a depositary, the risks of the "minority" (clearing and settlement
participants) extend to the "majority” (all members of the depository system).

25 Sequence: a) transfer of funds to the broker's account, opened in the settlement bank for participation
in trading on the stock exchange; b) provision, by the settlement bank, of the exchange's information
on blocked funds by individual brokers (Fig. 1).
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cial resources of its customers with another bank. In addition, in this case, the func-
tions of the single settlement bank were performed by a universal bank, which led to
the concentration of risks from routine banking activities and those of a settlement
bank. Unfortunately, the need to differentiate such risks was not fully taken into ac-
count in the legislative changes in 2012 and the practice of the SC [18].

4. Settlements using accounts opened for each participant in exchange trading in
the payment organization of a specialized payment system?6,

In 2009, based on the experience gained in ensuring organizational and techno-
logical interaction between Perspektiva and the settlement bank, the intra-country
non-bank payment system "Settlement Fund System™ (SFS) was created, whose pay-
ment organization (PJSC "FK Modern credit technologies”, MCT) received permis-
sion from the NBU to perform settlements under securities agreements. In 2009-
2013 it successfully competed with depository models in the area of cash settlements,
in 1212 it began to service cash settlements on derivative (first on Perspektiva, later
also in the commodity market).

Unlike other models, SFS gives almost every bank the advantages of a settlement
bank: the bank’'s membership in the payment system not only gives it the maximum
convenience for its own participation in bidding by blocking funds on the account of
the payment organization that opened the bank account (i.e. on its own correspondent
account bank), but also allows it to continue to operate with the financial resources
of the brokers (securities traders who have accounts in such a bank). Of course, the
broker too is more comfortable to continue to be served in the bank, whose terms
of service (including lending) he is familiar with, than to resolve issues of the
interaction with any other bank selected by the exchange/depository as the sett-
lement bank. Each broker receives primary documents on blocking/unlocking/move-
ment of funds in the SFS following the results of bidding and settlements, he
controls the account balance in the SFS through a software product (analog of
Internet banking) and, following the trading, independently initiates withdrawal
of funds from the SFS to any chosen bank or leaves funds in the SFS for subse-
guent bidding. The accounts of the payment organization in the SFS member
banks have a specialized regime and are used exclusively for settlements on fi-
nancial instruments. Since the payment system is specialized, that is, there is an
exclusive activity (transfer of funds under agreements on securities and deriva-
tives); the risks of universality of the institution are eliminated. The payment
system quite logically integrates into the existing, well-developed interbank pay-
ment system, with no need to concentrate funds in one bank due to the distribu-
tion of funds blocked on the accounts of the payment organization itself?’. Thus,

%6 Sequence: a) transfer of funds to the current account of the payment organization, opened in a bank-
member of the payment system, to replenish the broker's accounts in the payment organization; b) trans-
fer and blocking of funds on the brokers' accounts in the payment organization for participation in
exchange trading; c) provision, by the payment organization to the exchange, of the information about
blocked funds by individual brokers (Fig. 1).

27 To some extent, this model is similar to the settlement systems that the NBU has implemented as a
depository for government bonds. Models of monetary settlements on government bonds have also been
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the SFS is the only settlement model in Ukraine, which ensures interbank com-
petition within the payment system.

In addition, the SFS solves the biggest problem of models 2 and 3, related to the
need to block funds for settlements, because Ukrainian Civil Code and legislation on
payment systems and money transfer does not provide for the possibility of blocking
funds on current account in the bank. Therefore, there is a risk of writing off funds
at the broker's initiative of and insufficient assets for settlements. Instead, in the SFS,
funds from bank accounts are credited to accounts that provide a special mode of
operation and allow blocking and unblocking funds on the exchange's order.

5. Settlements within the exchange's current account opened in the settlement bank?

Models similar to the calculations within the depository's current account have
been used by individual stock exchanges. Moreover, until now, cash settlements on
derivatives are executed on separate exchanges (Ukrainian Exchange, UICE) using
a regular bank account opened by the exchange in a bank, and conditionally clearing
(that is, not provided by law) accounts in the accounting system of the stock ex-
change, as settlement center services settlements exclusively on securities. It is clear
that this model is characterized by the problems of a single settlement institution
with a concentration of profile and settlement risks similar to models 1-3.

Reform of the infrastructure of Ukraine's stock market

Despite proposals from international organizations (including the World Bank
and USAID), the consolidation of depositories did not take place, and in 2013, the
NDU began performing the functions of central depository. Instead, ISU-AUSD, fol-
lowing the radical legislative changes in the construction of market infrastructure,
which came into force in 2013%, changed its name (to PJSC "Settlement Center for
servicing contracts in financial markets", SC), ceased depositary activities, received
the status of a bank, began to provide monopolistic services for cash settlements on
securities, and formally became the sole Central counterparty on securities agree-
ments, and in the context of the corporate structure became, like the NDU, closely
controlled by the state (in particular, the NBU's share in SC's capital increased from
25 to 77.57%%).

repeatedly adjusted, but the natural role of banks as participants in monetary settlements was always taken
into account. Since 2013, government bond settlements have been similar to other securities (through the
SC), although the settlement scheme for government bond auctions continues to be controlled by the NBU
(as the agent of their placement) and contains elements of much more efficient and understandable monetary
clearing than that, which takes place in the SC (offsetting mutual liabilities and claims as to the transfer of
funds at the coincidence of the issuance and repayment of government bonds).

28 Sequence: a) transfer of funds to the exchange's account, opened in the settlement bank for partici-
pation in trading on the exchange; b) provision, by the settlement bank to the exchange, of the infor-
mation on blocked funds by individual brokers (Fig. 1).

29 The Law of Ukraine "On the Depository System of Ukraine" of 06.07.2012 Ne 5178-V1 updated the legis-
lation in the depository area and amended a number of other laws on the stock market. These changes in
terms of updating the functions of market infrastructure entities came into force on 11.10.2013.

%0 In 2017, according to the results of the additional issue, the share of the NBU increased to 83.55%,
and the authorized capital of the SC increased from UAH 153.1 to UAH 206.7 million.
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Thus, instead of two competing depositories of non-government securities, in
2013 a central depository (NDU) and a specialized bank (a monopolist in the market
of cash settlements for securities and clearing services (SC)) were created in Ukraine.

Besides, since 1996 until now, the NBU has been performing the activity of ac-
counting and servicing settlements in government bonds as a depository and their
placement agent. Clearing and settlement on derivatives (exchange and over-the-
counter ones) take place outside the SC (centralized®! clearing of derivatives is car-
ried out by exchanges, although the latter cannot perform the functions of the Central
Counterparty). There is also absolutely no centralized and effective infrastructure for
clearing and cash settlements in the commodity market. That is, Ukraine there are
opportunities for further development and consolidation of market infrastructure.

The only possible model of cash settlements on securities on the principle of DvP
in Ukraine is the use of accounts opened for each bidder in a specialized bank
(SC) 2. This model of settlements (it was implemented following the changes in
national legislation, started on 12.10.2013 and remains relevant) can be only consi-
dered as a development of the model that uses cash accounts of the securities traders
in the depository.

Given the previous experience of the SC as a depository, little has actually
changed in the settlement system. The SC was and remains the technological and
ideological successor of the depository, in particular in terms of ensuring the priority
of convenience primarily for the FMI itself, and not for market participants serviced
by this FMI (stock exchanges, brokers, investors).

The activities of the settlement bank were hardly new for the RC, as ISU-AUSD-SC
has faced problems of monetary settlements following stock trading earlier (it even tried
to implement its own, not very successful, model - see model 2), and also declared clearing
(actually it meant checking the results of the accounting of counter-liabilities and adequacy
of assets, that is offsetting performed by stock exchanges). It should be noted that clearing
and settlement procedures are often quite difficult to separate, and the modern understan-
ding of clearing goes far beyond simply defining mutual liabilities under the transactions
on financial instruments, in the same way as a modern central counterparty is far from
being solely a technical buyer and seller on agreements. Thus, we can assume that in fact
the only function of the SC is cash settlements.

Quite similar to the previous model of settlements that uses brokers' cash accounts
opened in the depository, and using a rather blanket approach to the legislation, the
SC built its own model of cash settlements in the stock market.

Despite the availability of an institutional framework (logical and consistent le-
gislation on payment systems and money transfer in Ukraine, which directly offers
an adequate payment model for the securities settlement system, the relevant detailed

31 Other types of clearing for exchange-traded derivatives are inappropriate.

32 Sequence: a) transfer of funds to the broker's current account opened in the SC; b) reflection of assets on
accounts for settlements in the SC; c) blocking assets for participation in exchange trading on clearing ac-
counts/sub-accounts of the brokers (their clients) in the SC clearing system; d) provision, by the SC to the
exchange, of the information about blocked funds by individual brokers and their clients (Fig. 1).
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NBU regulations for payment systems, and classification of the securities settlement
system as "systemically significant '), the authors of the reform went a different way.
Certainly, the SC model has become clearer and initially more attractive to the market
compared to previous depository settlement schemes. There are several reasons for this:
1) finally, the settlement model in funds close to the payment system has been
institutionally legitimized, which favorably differs it from most previous models;

2) operating activities in the sense of cash settlements are now as close as possible
to activities usual for banks' payment services;

3) the active accounts (ordinary bank's current accounts, to which brokers can
credit funds for participation in trading, as well as keep or transfer balances from the
SC), on the one hand, and, on the other hand, clearing accounts/sub-accounts® for
the reservation of assets (securities and funds) and performing clearing and settle-
ment under securities agreements, are now functionally separated®*;

4) there is a possibility to open and maintain collective and personalized clearing
sub-accounts for clients, and accordingly a clear identification of all beneficiaries in
settlements;

5) brokers receive more or less clear and separate primary documents on the
movement of funds on current and clearing accounts/sub-accounts and use software
to control the movement of funds (Internet banking for current accounts) and bloc-
king/unlocking assets (Internet clearing for clearing accounts/sub-accounts);

6) unification of settlement models into a single option for all stock exchanges,
probably, initially added convenience to brokers, although it limited competition and
opportunities for technological development of exchanges.

On the other hand, the formalization of the securities settlement system in the form
of a commercial bank (and then creation of a bank based on a depository, whose main
management activity has always been and remains the exploitation of its monopolistic
position on the market) soon demonstrated the disadvantages of this approach:

1) The SC has become not just a specialized bank, but one that performs a mono-
function: cash settlements on securities, i.e. specializes in services provided exclu-
sively to participants of the stock market, which at the time of the functioning of the

33 The legal status of clearing accounts/sub-accounts in the SC (procedure for their opening, mode of
use, restrictions, etc.) is not provided by the existing legislation (in particular, legislation on depository
system, stock market, payment systems and funds transfer in Ukraine, and NBU regulations) and hence
is questionable. For comparison: the modes of accounts opened in banks are regulated in great detail
not only at the level of laws, but also at the level of the Civil Code of Ukraine, in particular, the current
bank account is dealt with in 12 articles of the CCU (§ 1 Chapter 72, Art. 1066—1076), conditional
storage account (escrow) in 8 articles of the CCU (§ 2 Chapter 72, Art. 10761-10768). At the same time,
clearing is not even mentioned in Ukraine's Civil Code.

The only definition of accounts used for clearing is available in a bylaw (Regulations on clearing ac-
tivities, approved by the decision of the NSSMC 0f 26.03.2013 Ne 429). However, these definitions do
not add much legal certainty, as they refer to the internal documents of the person who carries out
clearing activities and do not specify the mode of operation of clearing accounts/sub-accounts.

34 However, the need to reserve assets separately (including funds) for trading on different exchanges
and for settlements in different depositories (NBU and NDU) still leads to significant operational dif-
ficulties for brokers, as it is necessary to block assets after trading on another exchange (off-exchange)
or other type of securities, which requires both time and financial costs.
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SC began to lose depth, liquidity and number of participants (later these trends only
intensified, not least - due to the SC's tariff policy);

2) despite such a narrow market specialization, the SC as a commercial bank must
meet all the numerous and considerable requirements of the banking law (to the
greatly ramified structure of management, organization, IT, and banking risk ma-
nagement, which are significantly different from clearing and settlement risk ma-
nagement systems);

3) the SC was legally institutionalized as a central counterparty (CCP), but these
functions are performed in a purely formal manner (the SC becomes a CCP only in
the case of 100% assets provisioning by the transaction parties, i.e. in principle does
not assume risks, working like a so-called facilitated ("light") CCP*). On the one
hand, this was a step forward compared to some previous versions of central coun-
terparties®, at least the presence of (although formal) CCP in the form of a bank
controlled by the NBU, greatly simplified life for banks and they were able to avoid
exhausting compliance with each counterparty [19]. On the other hand, stock ex-
changes or related companies were deprived of the opportunity to perform the func-
tions of CCP, which became an additional factor in the monopolization of clearing
and settlement services;

and 4) for seven years of existence, the SC has not even tried to offer to the market
any settlements for transactions other than the purchase and sale of securities.

Already at the time of the discussion on the legislative changes, which radically
updated the clearing and settlement infrastructure, the negative consequences of such
reform were obvious too (primarily for the leading stock exchanges) ¥'. First of all,
these aspects forced the Ukrainian Stock Exchange and most of its members to dec-

3 Terminology of national Ukrainian policy papers (memoranda, concepts, etc.) aimed at the develop-
ment of local market infrastructure. There are no such concepts in international recommendations.

3 The functions of CCP on the Ukrainian Stock Exchange and the PFTS in 2010-2013 were performed
by ordinary securities traders affiliated with stock exchanges. Given the lack of legislation, the reason
for such a strange design of the institution of centralized clearing was the decision of the stock market
regulator to conduct a pilot project. After 2013, the need for such CCP-brokers affiliated with exchanges
disappeared. Until 2013, the functions of the CCP on Perspektiva were performed by the SFS payment
organization, which provided transfer of funds for securities (i.e. actually performed the functions of
the current SC for the exchange), but since 2013, after the de facto monopolization, at the SC level, of
the services of money settlement on securities and money clearing, the payment organization could
only service settlements on derivatives. Interestingly, the exchanges were deprived of the opportunity
to perform the functions of the CCP, but they were left the right to clear derivatives (due to lack of
interest in this by the SC). Therefore, since 2013, there has been a rather strange legal structure in
Ukraine, in which centralized clearing of derivatives is carried out by exchanges in the absence of any
mention of the CCP.

37 First, the legislation includes in the exclusive competence of the SC the activities related to cash
settlements under transactions in securities and other financial instruments made on the stock exchange
and off the stock exchange, if the settlements are made on the DvP principle; similarly, only SCs and
clearing institutions may be the central counterparty, but no clearing license was granted to any clearing
institution, so the SC became a monopolist in these areas. Second, before 2013, the exchanges had
invested considerable funds in their own clearing and settlement infrastructure, which after the creation
of the SC became either unclaimed (the central exchange counterparties on the Ukrainian Stock Ex-
change and PFTS) or significantly limited their functionality (SFS payment system on Perspektiva). At
the same time, the exchanges were "allowed" to clear and settle derivatives.
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lare a strike in September 2012% in order to draw attention of the President of
Ukraine to the negative consequences of the adoption of legislative changes. Other
market participants assessed the infrastructure reform less negatively, believing that
the legislation on clearing and settlement was really becoming clearer than before,
but pointed out that such changes should only be intermediate, as the implemented set-
tlement system did not fully comply with international recommendations and European
trends of infrastructure development (in particular, the system does not use "“central
bank money" to ensure the finality of calculations).

Unfortunately, the worst expectations were met:

1) Ukraine's stock market from the very beginning was characterized by deposi-
tors ignoring the initiatives of exchanges and their members to introduce new or
increase the convenience of existing settlement and clearing technologies, but in
2008-2012, due to inter-depository competition, some initiatives were implemented;
however, since 2013, the SC has become the central link in the market not only by
name and effectively conserved the clearing and settlement system in this country,
depriving the stock exchange of any opportunities for initiatives in this area;

2) the increasingly obvious inconsistency with European practice makes even
more surprising the-already seven-year conservation of the calculation model, des-
pite repeated discussions on the problems existing in the market infrastructure with
international experts;

3) the problems characteristic for previous models remain relevant®;

4) due to the scarce and fragmentary regulation of certain important aspects at the
level of legislation, practical issues of the SC were actually regulated in most detail
at the level of its own documents and procedures, which only strengthened the SC's
monopolistic position in the market and led to agreements with market participants
(exchanges, the Central Depository, securities traders) on the terms most convenient
for the SC*°:

5) the specialization of the SC activities appeared to be quite declarative, as the
ability to perform certain banking services, as will be shown below, further increased
the risks in its activities.

38 Probably, an exchange strike is an unprecedented case, although in fact, despite the pretentious name,
the strike was reduced to a change in the exchange schedule on September 20, 2012 and the suspension
of trading for 1 hour (postponement of trading from 10:00 to 11:00 am). Not everyone voted for such a
PR campaign, but the most active bidders (55 out of 172 members of the exchange, which provided
98.66% of the trading volume). At the same time, the Ukrainian Stock Exchange has never been in the
lead in terms of trading volume in Ukraine, although at that time it held leading positions in the stock
and derivatives market, as well as in Internet trading technologies. It was announced that in case of the
adoption of changes in the legislation on the depository system, Ukrainian Exchange with a probability
of 70% would cease its activities. Instead, the exchange continues to operate, although a drastic reduc-
tion in its share in total trading on Ukrainian stock exchanges of (from 27% in 2011 to 1% in 2019)
indicates the validity of concerns.

3% These include competition with the banking system for financial resources, lack of incentives for banks as
natural participants in cash settlements, concentration of cash settlement risks in one institution and perfor-
mance of central counterparty functions (despite all the conventionality of such functions), etc.

40 In particular, in May 2014, in order to insist on its own vision of contractual terms and the need to
regulate them even in the rules of stock exchanges, the SC temporarily suspended for one of the stock
exchanges the servicing of settlements with the SC as central counterparty.

ISSN 2663-6557. Economy and forecasting. 2021, No 1 87



@ Shishkov S.

Status of cash settlements on securities after the 2013 reform

During its operation as a depository, ISU-AUSD-SC was characterized by high
profitability and significant personnel costs. Deprivation of depository incomes al-
ready in 2013 led to a significant reduction in marginality, which was impossible to
compensate at the expense of incomes from new activities*.

Due to the traditionally large staff and high operating costs*?, even the initially
inflated SC tariffs could not bring the previous level of profitability. An offer of
additional services could have changed the situation, but this did not happen.

The most obvious way to obtain additional income not related to the main (ope-
rating) activity was to place funds in other banks. All the much so as the SC always
had a lot of free funds, because of the active absorption of the resources of the entire
stock market, in particular, funds of securities traders (including banks) and their
clients, which brokers reserved for trading and often did not have time to transfer in
the evening from the SC*%. Moreover, the SCs raised funds from some banks (reliable
and solvent ones) and placed them (directly or indirectly) in other banks (problematic
and risky ones) at a significantly higher interest rate**. Such SC's activity in the in-
terbank credit market led not only to competition with banks for financial resources,
but also to numerous bankruptcies of banks.

In April 2015, the Deposit Guarantee Fund (DGF) disclosed a scheme to withd-
raw assets from the Ukrainian Professional Bank (UPB). With the use of the SC's
capabilities, UAH 800 million was withdrawn from the UPB, as a result of which 12
commercial banks suffered, most of which were later liquidated or ceased banking
activities®®. The main tools for the money withdrawal were correspondent accounts

41 During the period when the SC was still operating as a depository, the average monthly operating
income amounted to UAH 2.4 million, and during October-December 2013, when the SC became a
banking institution and started providing only clearing and settlement services, the average monthly
operating income halved (up to UAH 1.2 million). In 2014, the average monthly operating income from
settlement (conditionally clearing) services of the SC reduced to UAH 0.9 million.

42 During 2013-2015, the SC payroll, despite a slight decrease in personnel, increased from UAH 14.1
to 18.1 million and significantly exceeded the operating incomes (from the provision of “clearing" ser-
vices), which in 2014-2015 decreased from UAH 10.9 to 6.9 million. For comparison: for 9 months of
2013, before obtaining the banking license, the SC received UAH 22.3 million of operating income as
a depository, i.e. more than for subsequent next two years as a clearing house.

4 In the evening, the balances of funds reserved in the RC are placed in money market instruments.

4 In 2014, the SC's assets increased 2.5 times (from UAH 382 to UAH 978 million), and including
funds on correspondent accounts with the NBU, other banks, overnight loans, etc. - 3.3 times (from
UAH 261 to UAH 864 million). Liabilities also increased significantly: bank funds in the SC in 2014
increased 3.5 times (from UAH 225 to 778 million), customer funds (non-bank participants in settle-
ments) - 2.5 times (from UAH 26 to 66 million) UAH). Interest income from the placement of financial
resources in 2014 increased from UAH 2 to 78 million, interest expenses from attracting funds - UAH
35 million. Therefore, net interest income increased compared to 2013 from UAH 2 to 41 million, i.e.
became the largest component of the SC's income.

4 Losses from the UPB bankruptcy alone exceeded UAH 1 billion: according to the DGF, the book
value of the bank's assets at the time of the introduction of the interim administration was UAH 1.3
billion, and the actual value was estimated at UAH 0.18 billion (14% of the book value). Thus, in
addition to the affected banks, the state lost UAH 639 million (the DGF data) due to the payment of
funds to some depositors (deposits up to UAH 200,000), while other depositors (owners of deposits
over UAH 200,000) lost UAH 110 million.
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in foreign banks, scheme-based lending to related individuals, and assignment of
claims and the purchase of "junk™ shares.

Certainly, the bankruptcies of the UPB and other banks had many reasons, often
related to criminal activities of their shareholders, but in this case, an important as-
pect is the use of an infrastructure institution as a means of illegal action. In addition,
regulatory incentives for the government bonds market and a new settlement model
were applied to introduce a lending scheme for troubled banks, reflecting a legal
dysfunction of the cash settlement system?®.

Media investigations and criminal case files*” show that the SC was able to issue
overnight loans of up to UAH 50 million to each bank serviced by it, if the funds re-
mained within the SC's accounts. If the bank needed more than this amount, the SC could
engage financial resources from other banks. As a result, small troubled banks, for which
no limits were opened in other banks due to solvency doubts, attracted resources to meet
mandatory regulations. The scheme, in which the SC acted as the banks' "shadow cre-
ditor", existed during August 2014 - April 2015 and reached UAH 800 million of daily
turnover. Lending banks and the SC earned well at higher interest rates on loans (for the
banks, it seemed an almost risk-free affair due to the participation of the SC). However,
this scheme failed in lending to the UPB: the latter only returned the funds in favor of
the SC, and was later declared insolvent; lending banks had to return funds to the SC to
repay interbank loans without receiving funds from the UPB, and most of them went
bankrupt (not only because of the UPB scandal); part of the SC leadership were dis-
missed. Thus, the specific behavior of the SC became one of the main reasons for a cer-
tain "domino effect" in the banking market. And the institutional design of the settlement
model, which seemed to be better than before, unfortunately, became one of the factors
that negatively affected the situation.

Rising tariffs and transaction costs
The following aspect of the dysfunction of the settlement system became the
subject of an active discussion in 2016 and remains relevant to this day. To some
extent, this dysfunction is a consequence of both previous problems in the SC and
the degradation of the stock market in general. Unfortunately, the task of achieving
a balance between ensuring the RC's profitability and the adequate cost of its services
for market participants (investors and financial intermediaries) has not been solved.

46 First, the NBU, as a government bond depository, established requirements that settlements on ex-
change and OTC transactions with government bonds (except for placement auctions and certain types
of agreements between banks and the NBU) be conducted exclusively through the SC, which differs
from the rules of the circulation of non-government securities (in the absence of such requirements,
settlements with them in the SC under OTC agreements are still sporadic). Secondly, the NBU took
into account the difficulties for banks (major participants in the government bond market), which re-
gularly concluded government bonds agreements for significant amounts and diverted resources to SC
accounts to participate in bidding and settlements, and liberalized reserve requirements for banks par-
ticipating in settlements: the NBU Board decision of 18.12.2014 Ne 820 allowed the banks to fully
count the balances on the accounts with the RC to cover required reserves.

47 In particular, criminal proceedings initiated by the Security Service of Ukraine (Ne 42015100000000795
dated 02.07.2015) and the National Police (Ne 12015100000000601 dated 11.07.2015).
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Clearing services have never been the most important for the SC's financial con-
dition®®, but this did not prevent it from taking advantage of its monopolistic position
and significantly increasing tariffs.

Already at the stage of legislative formalization of the SC, many market partici-
pants pointed out that the cost of SC services, whose competence is defined by law
as exclusive (meaning a monopolistic nature of services*), is not regulated and app-
roved by the NSSMC or antitrust authorities (in contrast to tariffs of the Central De-
pository and stock exchanges). It is therefore not surprising that instead of incentives
for liquidity and reduction of transaction costs, market participants subsequently
faced a constant increase in the SC tariffs. By design, the formalization of SC ser-
vices as "clearing"*® was aimed at their artificial separation from quite similar settle-
ment services provided by ordinary commercial banks to avoid the possibility of
adequate comparison of their cost, because the initial SC tariffs significantly ex-
ceeded the costs of the bank servicing of client accounts.

Initially, on January 4, 2016, the SC refused to charge individual transactions in
accordance with the actual level of securities traders' activity (the tariff did not ex-
ceed UAH 2,500/month, while the vast majority of clients paid much less) and int-
roduced a unified for all tariff of UAH 3,150/month. Actually, the cost of services
was increased not by 26%, but many times!

Also in 2016, the SC, together with some stock exchanges, offered the market
participants a specific "technological innovation": settlements under exchange
agreements in the mode of so-called "group report™ (virtually without depositing as-
sets, within the pools of pre-planned fictitious transactions). "Cyclical" transactions
in this mode were concluded on stock exchanges mainly in 2017-2019 and were
largely related to the laundering of incomes from crime, tax evasion and price ma-
nipulation®.

48 Analysis of the financial indicators of the SC shows that the share of clearing services in its incomes
for 2014-2019 fluctuated on average within 15-20%. The main source of income since the beginning
of the SC's activities as a bank and central counterparty was interest income from the placement of
funds in other banks (UAH 40.8 million in 2014, and UAH 23.8 million in 2015). According to the SC
report for 2016, in May 2015 (after the events around UPB Bank), the NBU introduced a number of
restrictions on SC operations with other banks (banned the placement of funds on correspondent ac-
counts in national currency, placement of funds by providing loans, and placement of deposits), and
limited the tools for operations on stock market exclusively with government bonds and NBU deposit
certificates. Thus, now the SC's free own funds and those of market participants were placed by the SC
in more reliable monetary instruments. Given their significant return (during 2016, the yield of govern-
ment bonds in the primary market fluctuated within 15-20%); this should have been enough to maintain
the SC profitability. Other banks and financial institutions in this period also faced difficulties, but tried
to get out of the situation by optimizing costs and offering new services to customers, because, unlike
SC, they could not take advantage of monopolistic position.

4% According to Art. 9 of the Law of Ukraine "On Depository Activities" and Art. 8 of the Law of
Ukraine "On state regulation of the securities market in Ukraine™.

50 Given the concentration of payment functions, the SC clearing services are only considered as an
appendix (a purely conditional one), which allows to mask the increase in the cost of services in the
field of securities settlements.

51 According to NBU estimates and materials of criminal proceedings, during 10.01.2017 to 04.12.2018
alone, the share of transactions concluded by brokers for the formation of artificial investment income
for individuals was no less than 30% of all transactions concluded on stock exchanges on government
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At the beginning of 2018, the market was offered a new "modification" of SC
tariffs. Now the approach was changed to the opposite: in addition to the fixed cost
of servicing the clearing account (UAH 3,000 / month), tariffs transactions were re-
introduced. According to the AMCU's estimates, this led to a 6-fold increase in the
costs for some securities traders and caused a significant expansion of revenues from
the SC's clearing activities (in the absence of growth in the number of service users
and trading volumes in the stock market).

However, the AMCU's three-year investigation based on securities traders' ap-
peals and recognition of the fact of abuse of monopoly position® did not change the
situation. The only practical result was a quite formal recommendation issued by the
AMCU for the SC: to take measures to reestablish the order in the tariffing of clea-
ring services based on strict and full account of the components of service costs, as
well as the grounds, conditions and procedure for their recalculation; to create an
advisory body with the participation of representatives of professional market par-
ticipants, to take into account and protect the interests of market participants 53,

bonds (i.e. 131 billion UAH). It was established that in the course of these operations 74 individuals
(including 12 public persons) made a profit of about UAH 800 million and four legal entities (including
two non-resident ones) in the amount of about UAH 95 million, while 18 legal entities (including six
non-resident ones) incurred losses totaling about UAH 919 million. In respond to this, the NBU applied
measures of influence (fines) to a number of banks, including the SC, for violating the legislation in the
field of financial monitoring, and initiated another change in the SC management. See: Abuse in the
capital market: economic and legal aspects (in Ukrainian) / ed. O.G. Koshovyi, V.M. Tertyshnyk,
N.M. Sheludko. Dnipro: Lira, 2019.

52 The AMCU Recommendations of July 25, 2019 Ne52-rk (URL: http://www.amc.gov.ua/amku/doc-
catalog/document?id=151051&schema=main) recognize: 1) the SC is the only clearing institution in
Ukraine and actually represents a settlement system; in 2016-2018, the SC held a monopolistic (do-
minant) position in the market of clearing services in the stock market with a share of 100%; 2) the
monopolistic (dominant) position of the SC in the market of services for "clearing” and settlement
services in the stock market, in the absence of a unity of approaches (methods) to tariffing for services
provided under market dominance, allows to apply different approaches to costing the servicing of
clearing accounts, charging individual services that may be part of the main service. As a result, the SC
customers may have difficulty predicting costs. This situation would be impossible with the existence
of significant competition in the market for clearing services; 3) the RC's actions to change the cost of
clearing services in 2016-2018 contain signs of violation of the legislation on protection of economic
competition in the form of abuse of monopolistic (dominant) position in the market by setting prices
for clearing account services that would be impossible to set with the presence of significant competi-
tion in the market.

53 The increase in SC tariffs did not significantly affect its profitability. In 20162018, the SC's revenues
from "clearing" services more than doubled - from UAH 6.3 to UAH 13.1 million, but this was primarily
due to settlements in the "group report” mode, which the NBU had to suspend after searches on stock
exchanges, inspections and fines. Therefore, in 2019, profile revenues again decreased significantly (to
UAH 7.9 million). At the same time, the main source of profitability remains the financial resources of
the settlement participants and the income from their placement in government securities. Interest and
other SC's incomes from securities in 2016-2018 increased from UAH 19 to 62 million, which led to
an increase in the SC's profit from UAH 2 to 36 million. Nevertheless, neither the high profitability nor

the AMCU's recommendations led to the correction of RC tariffs. On the other hand, for market parti-
cipants, the "optimization" and multiple increase of RC tariffs made them unaffordable (at least for
most brokers who carried out a moderate number of transactions), which caused another wave of re-
duction in the number of licensed brokers. Thus, the number of brokers participating in clearing on the
SC in 2016-2018 decreased from 210 to 160. Besides, as of the end of 2019, one third of licensed
brokers were not SC clients.
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The most significant discrepancy between the SC's tariff policy and the real con-
dition of Ukrainian stock market is the comparison between the SC's incomes and
the indicators of exchange liquidity. Against the background of the rapid decrease in the
number of exchange transactions with securities in 2014-2019 (from 403 to 23 thousand
exchange transactions), the weighted average cost of the SC's clearing services per 1
exchange transaction grew from 27 to 335 UAH (from 2 to 13 USD, Fig. 2).
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Fig. 2. Estimation of the weighted average cost of the SC clearing services
SC services per one exchange transaction in 2014-2019
Source: calculated by the author based on data of NSSMC, SC, and stock exchanges.

It is exactly these excessive transaction costs that have become one of the factors
inthe virtual disappearance of the segments of exchange trading other than govern
ment bonds®, because it only makes sense to incur such significant infrastructure
costs for large-scale transactions characteristic for the government bond market (ac-
tually interbank ones). The stock market of government bands is the only one where
a gradual reduction in the average value of transactions is going on against the back-
ground of their increased number, while for other types of securities the situation is
exactly the opposite (Table 3). However, even in the government bond market, the
average transaction value in 2019 was the equivalent of 600 thousand USD, which
cut off ordinary investors from access to this market.

Thus, there is an institutional dysfunction: an institution created to encourage li-
quidity (a key infrastructural entity) to solve the local tasks of maximizing its own
profitability negatively affects many market participants and the investment climate,
hence attaining the opposite result (reduced liquidity, increased transaction costs,
restricted market access, underinvestment, and degradation of circulation segments
for a number of non-government financial instruments).

54 In parallel with the dominance of government bonds in total volume of exchange trading, their share
in total number of exchange transactions definitely increased - from 4% in 2014 to 81% in 2019.
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Table 3

Weighted average cost of exchange transactions in Ukraine by security type,
UAH million

Securi- | o015 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | Change
ty type %
Govern-
ment 3946 | 2757 | 3875 | 3170 | 2237 | 17.76 | 1424 | 1541 61
bonds
Corps. 566 | 556 | 271 | 157 | 1253 | 1832 | 19.34 | 1646 | +191
bonds
Eg‘;\g‘o 003 | 010 | 007 | 003 | 002 | 006 | 004 | 010 | +237
Clise- 1 646 | 029 | 018 | 009 | 004 | 001 | 028 | 158 | +888
curities
Others 096 | 136 | 090 | 080 | 184 | 203 | 172 | 229 | +139
Totalse- | 40 | 090 | 151 | 100 | 184 | 189 | 522 | 12.93 | +3984
curities

Source: calculated by the author according to the NSSMC, and stock exchanges.

Besides, regular scandals and management dismissals add no confidence in the
infrastructure and its legal basis to the market participants.

It should be noted that a significant part of the problems and risks associated with
the basic system of cash settlements on securities in Ukraine is the institutional de-
sign of the settlement institution in the form of a bank. On the one hand, the reasons
for this were clear®, but, on the other hand, insufficient specialization of the SC as a
settlement institution has led to the accumulation of banking risks, and most im-
portantly, banks usually have to meet the highest requirements for business organi-
zation (significant staff, capital, complex management system, prudential standards,
etc.) 8. This significantly complicates (if not makes impossible) the task of minimi-
zing the costs of the settlement institution and, accordingly, minimizing the cost of
settlement services and transaction costs for market participants. The experience of
alternative non-bank financial institutions (including the SFS payment organization)
indicates the possibility of servicing settlements with a much smaller staff and at
much lower tariffs.

55 First, traditionally, the trust in banks in Ukraine is higher than in non-bank financial institutions
(although after several waves of "bank failures" this is not so obvious). Secondly, the bank is the most
common subject of payment infrastructure (although not the only possible one). Third, for the central
bank, it is more common to control the bank and not another financial institution (however, even before
2013 and the creation of the SC, the NBU had granted permits for registration of payment systems,
including those created based on non-banking institutions, i.e. had certain supervisory functions, which
only intensified as a result of the transfer to the NBU in 2020 of powers to regulate a wide range of
non-bank financial institutions). Fourth, the presence of a banking license simplifies the execution of
certain types of financial transactions, as well as maintaining its liquidity by the central bank.

5 As a result, the personnel of the SC at the beginning of 2020 (56 people) exceeds not only the per-
sonnel of any of the functioning stock exchanges in Ukraine (the personnels on Perspektiva, PFTS,
Ukrainian Exchange, and UICE range from 8 to 17 persons), but even the total number of employees
in the four above exchanges (49 people).
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Settlement infrastructure on the eve of the next legislative reform

Against the background of systemic changes in the infrastructure of European
financial markets, increased complexity, simultaneous encouragement of competi-
tion and networking, creation of centralized settlement systems, expansion of the
range of settlement and clearing services, and diversification of mechanisms for risk
reduction and guaranteeing settlements [20-22] the Ukrainian situation looks parti-
cularly pessimistic. As the more so as, in the EU, the modernization of infrastructure,
associated with the objective processes of market enlargement, was carried out
within a premeditated plan based on the above-mentioned recommendations.

Given the international recommendations, it is necessary to objectively assess the
advisability of the existing system of settlements, especially with regard to the ex-
pected entry into force in 2021 of the Law of Ukraine of 19.06.2020 Ne 738-1X [23],
which implements a number of European legislation. This law was discussed for five
years and was adopted only on the fourth attempt. Among other things, from July
2021, the RC will be deprived of the status of a bank (according to paragraph 14 of
the final provisions of the Law), which is almost the only positive news. Because,
until 2023 the current situation is actually preserved: 1) the SC continues to provide
clearing services for securities; 2) the SC monopoly on cash settlements on securities
is no longer directly defined in the legislation, but it is unclear whether any alterna-
tive clearing institutions and settlement models will appear in Ukraine at least in
2023; 3) exchanges (in the new Law - "market operators") will continue to perform
clearing, and in fact settlements on derivatives (provided the appropriate license is
obtained). At the same time, it is doubtful that all stock exchanges (and much less
the commodity exchanges) will be able to clear themselves. Besides, the NSSMC
has the authority to independently determine the cases when clearing is mandatory.

Therefore, there is reason to believe that by 2023 the SC will have no alternative
to servicing not only cash settlements, but also the clearing of securities and deriva-
tives (on stock and commodity exchanges, as well as over-the-counter derivative
contracts). At the same time, the updated legislation has nothing about the use of
"central bank money" in the settlement system to ensure the unconditionally of sett-
lements, or about other provisions of international recommendations.

Then why did the long and seemingly reform-filled development of infrastructure
in Ukraine lead to such negative consequences?

It can be stated that systemic changes in infrastructure, in particular, given the
complexity of the problem, were usually initiated by the government without
much justification, without detailed planning and understanding of the conse-
guences, without public discussion with market participants as the most interested
persons, without international recommendations and without involvement of inter-
national experts®’, without formulating arguments in favor of the decision, and on

57 Experts were involved after the implementation of the infrastructure reform in 2013. The actual in-
volvement of experts and professional discussion began around 2015.

We should mention at least the proposals by the consulting company Oliver Wyman in 2015 to join
Ukraine in the project of the regional CCR, which would service the not very mature markets of several
Central and Eastern European countries simultaneously (URL: https://www.oliverwyman.com/ content
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rather subjective (if not corrupt®®) reasons. The main trend of infrastructure reform was
its rather approximate consolidation (actually, the preservation of all its entities, in which
public funds had been invested at different times, and the increase of these public invest-
ments. Thus the artificial separation of functions between depositories in 2013 did not
lead to reduced risks, reduced transaction costs, encouragement of liquidity, or emer-
gence of new and convenient trading and clearing technologies. Moreover, due to the
creation of the SC in the form of a bank, the costs of maintaining the infrastructure only
increased and were automatically passed onto the market participants.

The only noticeable consequence of all the transformations made before 2013
was the dominant share of the government in the clearing and settlement infrastruc-
ture. However, after understanding the problems and rather poor trends in the stock
market, it is believed that the goal of the government as a majoritarian shareholder
has changed to the opposite (another example of not very consistent public policy),
that is, to get rid of the problems, reduce the share of infrastructure (by selling the
consolidated government assets together with one or another private exchange as
part of the again centralized exchange holding to the strategic investor) and at least
somehow justify the logic of previous actions. Of course, the numerous concepts,
consultations, memoranda and joint projects with international institutions in recent
years have offered much more (from abstract wishes to improve the situation in the
infrastructure and take into account international recommendations to quite logical
measures to eliminate monopolization, deprive the SC of bank status, consolidate
depository accounting and transfer the government bonds for the NDU's service®®
etc.), but the financial aspects and corporate structure were naturally taken into ac-
count. Unfortunately, on the way from concepts and legislation to practical imple-
mentation, best wishes often turn into additional problems for the market.

/ dam / oliver-wyman / global / en / 2015 / sep / EBRD_OW_Regional_Central_Counterparty Report_
FINAL.pdf), involvement of the EBRD in 2016 by the same company as an advisor to the NBU and
the NSSMC (URL: https://opendbusiness.com.ua/oliver wyman-to-design-concept-to-develop-deposi-
tory-clearing-infrastructure-in-ukraine /), involvement in 2017 of BTA Consulting Limited
(https://www.ebrd.com/cs/Satellite?c= Content & cid = 1395269710429 & d = Mobile & pagename =
EBRD% 2FContent% 2FContentLayout) and limited public information about their conclusions. It is
also worth noting the signing on June 27, 2017 of the Memorandum of Understanding on cooperation
in the development of capital market infrastructure in Ukraine between the NBU and the NSSMC
(URL: https://bank.gov.ua/ua/news/all/nbu-ta-nktspfr-  pidpisali-memorandum-pro-vzayemorozu-
minnya-stosovno-spivrobitnitstva-u-rozvitku-infrastrukturi-rinkiv-kapitalu-v-ukrayini). The very fact
that financial regulators needed to formulate their positions specifically in the form of a Memorandum,
clearly reflects the state of affairs in public policy in the field of infrastructure regulation. However,
this Memorandum was not enough, because on 01.07.2020 a new Memorandum of Understanding was
signed on the cooperation on oversight and supervision of capital market infrastructures in Ukraine
(URL: https://bank.gov.ua/ua/news/all/efektivniy-oversayt -ta-naglyad-za-infrastrukturami-rinkiv-
kapitalu-nbu-ta-nktspfr-domovilisya-pro-spivpratsyu). In 2018, the already mentioned Concept of
Capital Markets Infrastructure Reform in Ukraine was formulated. And this does not include the
state programs for the development of the financial sector until 2020 and until 2025. However, the
actual changes in the settlement infrastructure have not yet taken place.

58 Quite significant causes of corruption are related to legal (gaps, ambiguity and vagueness of legisla-
tion, insufficient control and settlement of officials' responsibilities) and organizational and managerial
factors (in particular, the ability of officials to make decisions at their own discretion).

59 Although even since 2013, the organizational and IT readiness of the NDU to service these most
important financial instruments for the stock market of Ukraine has been questionable.
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Anyway, after consultations with international experts, the government owners
of the infrastructure (at least the NBU) came to a number of highly anticipated conc-
lusions. In particular: 1) guaranteeing the execution of concluded exchange agree-
ments via 100% preliminary deposit of securities and money on both sides is simple
and reliable, but inefficient, inconsistent with global practice and unable to guarantee
the execution of agreements on T + N terms, 2) implementation of DvP through
deposit funds in accounts in a commercial bank (the SC) also fails to correspond to
the world practices of settlements through the payment system of the central bank;
as a result, the SC is an additional link in the settlement of securities transactions,
whose use leads to unnecessary time and transaction costs and is an archaism in the
context of international experience of developed financial markets®.

Despite those sad conclusions, according to paragraph 6 of the final provisions of
the Law of Ukraine Ne 738-1X of 19.06.2020, the monopoly position of the SC was
extended until 01.01.2023

After five years of discussions at all levels of concepts and strategies, at the out-
come the market only has an updated legislation, which in terms of settlement infra-
structure has not become more detailed. Unfortunately, the experience of practical
implementation of previous legislative changes does not add any optimism, so the
real consequences of its introduction remain unclear.

At the same time, financial market regulators have demonstrated an inability to
even formulate goals and objectives for infrastructure changes®:.

Thus, in the Law of Ukraine "On Capital Markets and Organized Commodity
Markets" (a radically new version of the Law "On Securities and Stock Markets",
which was adopted in accordance with the Law of Ukraine Ne 738-1X of 19.06.2020
and enters into force on 01.07.2021) as many as two sentences®? (out of 286 pages)
deal with settlements. From the context (since the future settlement model is not
publicly presented until the spring of 2021), we can assume that the market is offered
to return to model 1 with a single "improvement": instead of the depository, there is

60 The regulators discussed ways to transform the capital market infrastructure with its participants /
NBU. 09/01/2016 URL: https://bank.gov.ua/en/news/all/regulyatori-obgovorili-shlyahi-transfor-
matsiyi-infrastrukturi-rinku-kapitaliv-z-yiyi-uchasnikami

61 Despite the assurances of the NSSMC chairman appointed in early 2015 that the regulator will focus
primarily on the infrastructure entities that can be changed in 2015, and other measures will be imple-
mented over the next 24 months, that in five years (i.e. in 2020). ) the financial market of Ukraine would
become one of the largest in Eastern Europe, etc. (URL: https://www.stockworld.com.ua/ru/news/ti-
mur-khromaiev-v-ukrainie-po-formie-iest-fondovyi-rynok-no -po-suti-iegho-nie-sushchiestvuiet,
https://www.unian.net/economics/stockmarket/1144407-hromaev-cherez-pyat-let-finryinok-ukrainyi-
budet-odnim-iz-krupneyshih-v-vostochnoy -evrope.html) .

62 For settlements in the system of clearing accounting and/or organization of settlement, the clearing insti-
tutions and the Central Depository only use accounts opened with the NBU, as well as those opened with
foreign banks that meet the criteria established by the NBU. Funds of individuals and legal entities whose
liabilities are admitted to clearing and are transferred to the accounts of the person who conducts clearing
activities for performing/supporting the settlements, are not the income of such person (§ 5 of Article 59).
One can only guess which settlements can be "made in the system of clearing accounting™ and what
activity "organization of performing settlements™ means (at least, this is neither terminologically nor
contently consistent with the Law of Ukraine "On Payment Systems and Funds Transfer in Ukraine" or
with the detailed list of professional activities defined in Article 41 of the Law of Ukraine "On Capital
Markets and Organized Commodity Markets").
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a clearing entity that will open an account with the NBU. And within this account,
"cash settlements" will be performed in the NBU. This is how the concept of "settle-
ments in central bank money" is currently understood. Thus, banks will again be
excluded from participation in settlements, and the status of funds of clearing mem-
bers will again be "suspended", uncertain, while other types of collateral are not
mentioned in the Law. There is no doubt that this "new-old" model awaits the fate
of its prototype.
Generalized conclusions and prospects

For almost three decades of existence of the stock market in Ukraine, no system of
securities settlements was built that would meet the modern requirements and be able to
integrate into international systems. The main reason for this was the solely subjective
incentives in the behavior of financial market regulators. However, des-pite the negative
result, the experience gained in the of creating a system of securities settlements, as well
as, hopefully, the review presented in this article, is not in vain and allows drawing some
conclusions about the existing limitations of the development of the infrastructure of
securities settlements and guidelines to change the existing situation:

1) the existing mechanism of securities settlements is doomed to degeneration:
further narrowing of the market will have the logical consequence of further tariff
increases and will turn the size of transaction costs into critical, while the reduction
of interest rates on government bonds (and corresponding limitation of income from
portfolio management) will lead to economic disadvantage of the use of such a costly
infrastructure, hence considerable public funds may be wasted;

2) the exclusion of commercial banks from the participation in settlements leads to
the dysfunction of the basic task of the securities settlement system, that is bringing the
money and stock markets as close to each other as possible, and ensure their integrity;

3) unification of the functions of clearing and cash settlements in a single institu-
tion clearly fails to pay off, as it leads to competition between the functionally justi-
fied desire to reduce the risks of the payment system and the inherently risky activi-
ties of the clearing system (and the central counterparty as its basic component);

4) construction of a system of settlements in "central bank money" in the condi-
tions of the EPS operating in Ukraine without the participation of the NBU as its
operator and regulator is impossible by definition.

In the near future, the following alternatives are probable for Ukraine's settlement
infrastructure.

The first option is to preserve the SC as a key infrastructural entity, but no longer
a bank. The stronger the stock market of Ukraine (in terms of the number of partici-
pants and depth), the more reason to doubt: does the market really need such a cum-
bersome model of cash settlements, with contrived clearing functions (hardly so ne-
cessary with such a scant number of transactions)? Given the disappointing previous
experience, it is unlikely that alternative settlement and/or clearing institutions will
emerge from somewhere from 2023 on, that any real competition will appear in the
market for these services, that an effective settlement model will be built by itself,
or that the current institutional dysfunction will be at least overcome. Most likely,
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everything will again end up with purely formal quasi-reforms, which will not pro-
vide any incentives for the recovery of the stock market in Ukraine.

The second option is, now or after another disappointment, to rationally conclude
that with such a meager level of efficiency it is not worth continuing to invest in the
existing local settlement infrastructure institutions, which in the near future will have
to meet European requirements to capital and risk management systems. It is better
to abandon attempts to build and maintain local infrastructural entities and integrate
into the efficient and reliable European (international) infrastructural institutions. As
the more so as there are already quite effective examples of such integration (signi-
ficant increase in international investment in government bonds of Ukraine through
the interaction with Clearsrtream, the beginning of placement and circulation of go-
vernment bonds through Bloomberg services, and a gradual increase in the number
of foreign securities admitted to circulation in Ukraine).

The third option is to try somehow to create a modern adequate infrastructure.

Returning to the difficult history and sometimes-unnecessary iterations in the
reform of local infrastructure, we must mention that Ukraine has experience in
building models of settlements on government securities, which much better cor-
respond to international recommendations for cash settlements in the "central
bank money" than the existing one. Certainly, the model of settlements on go-
vernment bonds, which was introduced by the NBU using the so-called "amper-
sands" (automatic payment orders of the NBU to write off/credit funds for banks
that served the parties to the agreements) and operated before the start of the SC,
had significant restrictions. Instead, a rather competitive and convenient for
banks and brokers settlement model within a special non-bank payment system
lacked exactly the integration into the EPS (via opening separate correspondent
accounts by the banks participating in the settlement under the guidance of such
a system®?). The SC model, despite the NBU's declaration of readiness to support
it, lacked convenience, efficiency, quality of management and readiness for de-
velopment. Besides, an increased role of the Central Depository in the monetary
component of settlements is also possible.

Nevertheless, whatever option is chosen as a basis, experience indicates the fun-
damental ability to implement the best international standards within a new truly
progressive payment system in Ukraine. Therefore, if the reform of market infra-
structure is not reduced to another centralization and subjective approaches, there is
a good chance to combine the best practices of different infrastructural entities and
finally build a settlement system that is organically integrated into Ukraine's pay-
ment system and able to adapt to European settlement systems. Given the mono-
function of cash settlements, it is logical to use a highly specialized non-bank pay-
ment system, which would be much less burdened by the extra organizational load
inherent for banks, and able to non-competitively integrate with the banking system,

63 Management does not in any way mean the direct integration of such a specialized payment system
into the EPS. It is only about performing settlements by banks based on information from such a system.
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and through it with EPS, on the one hand, and with the clearing and depository sys-
tem, on the other hand.

In conclusion, it should be noted that the conclusions, although based on domestic
experience, are fully consistent with international recommendations. This once again
allows us to draw attention to the inevitability of applying international experience
in the preparation and implementation of reforms in Ukraine's financial sector of
Ukraine, in particular in the institutional design of the settlement infrastructure.
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Cmamricnae IIuuwirxoes4

IMEPCHEKTUBU TA OBMEXEHHS MOJIEPHI3A LI
PO3PAXYHKIB B OIIEPAIIISIX I3 HIHHUMU NNANIEPAMU
B YKPAIHI

Y ecmammi o6tpyHmosaHo KpumuuHo HedocmamHili cCmyniHsb 8i0no-
glOHOCMI IHppacmpyKkmypu ¢poH008020 PUHKY YKPATHU MIDKHAPOOHUM
pexomeHOauisam, Hacamnepeo Y CeemMeHmMi po3paxyHKi8 3a UIHHUMU
nanepamu. Koncmamosaro, uio, nonpu cmeopeHHs iLgppacmpykxmypu
PUHKY 8 YKpaiHi ma mooxkaueocmi YHUKHEeHHST npobiem esontoyill-
HUX NOMUNOK, YUACHUKU PUHKY CMUKAIOMbCSL 13 UUCI@HHUMU CKAA0-
HOWAOMU: NPABOBUMU PUSUKAMU Y 3AKOHOOABUOMY OPOPMAEHHI ma
disitbHOCMI KAIouo8ux cyb'ekmis iHgppacmpyKkmypu, obmexericmio
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"IlepcriektuBa"" (By’a. Bockpecencoka, 30, duinpo, 49000, Ykpaina), ORCID : 0000-0003-4440-
9572, e-mail: s.shishkov@fbp.com.ua
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KOHKYpPEHUll, HAOMIPHUMU MPAHCAKUIUHUMU 8UMPAMAMU, MPUBAIO-
Yot degppasmeHmayiero cucmemu 0eno3umapHoz20 06Ky, He3pyuHic-
mro ma obMerKeHICmI0 ICHYUUX cucmem YnpasaiHHs pusuKkamu.

Y x00i docniorkeHHs egonoyii mooesetl 2poulosux Po3paxyHKI8 3a
YIHHUMU nanepamu 8 YKPaiHi 8UsI8IeHO, UL0 KapOuHalbHe pegopmy-
garHsl iHppacmpyxkmypu y 2013 p. npuseesno 00 cynepeurusux Ha-
cnioKie, 30Kpema, 00 3108XKUBAHHSL PO3PAXYHKOBUM OAHKOM mMa YeHm-
PANbHUM KOHMPAEHMOM C80iM MOHONOJABHUM CMAHOBUUWLEM, AK-
mueHoi yuacmi yb020 MOHONONICMA Y 2YUHUX PUHKOBUX CXeMAX, MpPU-
81020 3aCMOM0 Y chepi mexHOoN02ll KAIPUH2Y 1 PO3PAXYHKI8, 2aTbMY-
B8AHHSL pO38UMKY pUHKY Oepusamusig. Busenero, wo, He3garkarouu
Ha mpuesanie 062080peHHSl, OHOBJIeHe 3aK0H00a8Ccmaeo Y cgpepi op2aHi-
3080HUX PUHKI8 KANIMANy, U0 NOKJAUKAHE IMNeMeHmYyeamu HU3Ky
3arxoHodasuux Hopm €C ma mae Habymu uurHHocmi y 2021 p., He su-
piwwye npobremHi numaHHst iCHYrUol iHppacmpykmypu, 3o0Kpema,
yepes 00CUMb CYMHIBHY NepCcneKmueHy popmy peanizayii po3paxyH-
Kie 3a YIHHUMU nanepamu ma KOHCep8auyio we Ha KLibKa poKie Mo-
Honosil Y cghepl po3paxyHKosux ma KaipuHzosux nocaye. O6tpyHmo-
8aHO, WO 8 YKpaiHi € KOHCMPYKMUBHUU npaxmuuHuii 0oceid i
HANPAYO8AHHS, SIKL MOXKYMb 00380 IUMU Peali3yeamu KPauil Mix-
HapoOHI cmaHoapmu u4000 nobyoo8uU cucmemu 2poULo8UX PO3PAXYHKI8
8 "Koumax yeHmpanbHo20 6aHKy", OpeaHiuHO THMe2po8aHy 00 NIAMIX-
Hoi cucmemu YKpaiHu ma 30amHy 00 adanmauii 3 eBponeiicbkumu Cuc-
memamu po3paxyHkKie.

Knrouoei cnoea: inppacmpykmypa PiHaHCO8UX PUHKI8, POHOO-
8ull puHok, poHOo8a biprKa, YIHHI hanepu, deno3umapiii YiHHUX na-
nepis, UeHMpantbHUllL KOHmpazeHm, KAipuHa, cucmema po3paxyHKie y
UYIHHUX nanepax, N1ami>kKHa cucmema, nocmaska npomu oniamu
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